	Canadian Constitution and Charter of Rights


Timeline

· 1867: British North America Act (Canada as a dominion of Britain)
· includes a Constitution
· 1960: Bill of Rights (federal statute, not a constitutional document)
· 1982: Canada Act
· includes the Constitution Act (patriates the Canadian Constitution – no longer a dominion of Britain)
· includes the Charter of Rights and Freedoms
	British North America (BNA) Act, 1867


· established Canada as a federal state with a parliamentary system

· Ontario, Quebec, Nova Scotia, and New Brunswick joined confederation in 1867

· made Canada a dominion of Britain, so while Canada had jurisdiction over many national matters, the highest court of appeal was still the Britain’s Privy Council
· established the Constitution, which:

· defines the powers and limits of the government

· outlines the relationship between the government and the people

· the act also established the division of power between the federal and provincial governments

· federal jurisdiction: banking, criminal law, post office, and the armed forces (among other things

· provincial jurisdiction: property law, contracts, and education (among other things)

· became the Constitution Act in 1982
	Canada Act, 1982


· 1980: Prime Minister Pierre Elliott Trudeau promised a new constitutional agreement provided that Quebec voted “no” on the referendum on sovereignty-association (separation)

· was an act passed by the British Parliament which severed all of Canada’s legislative dependence on the British government

· officially ended Canada’s history as a dominion of Britain

· patriated Canada’s Constitution – made the Constitution part of Canadian (not British law)

· contained the Constitution Act, which was essentially a renaming of the 1867 BNA Act
	Charter of Rights and Freedoms, 1982


· rights are entitlements, but also obligations 

· freedom is liberty, or the ability to do something without constraints 

· forms the first part of the 1982 Constitution Act (which was part of the Canada Act)

· preceded by the Bill of Rights, 1960 was a federal statute, not a constitutional document, which meant that it was easy to amend and did not apply to provincial law

· the Charter includes:

· Fundamental Freedoms (Section 2):

1. freedom of conscience and religion;

2. freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication;

3. freedom of peaceful assembly; and

4. freedom of association.  

· also contains:

· Democratic Rights (Sections 3-5): 

· to vote in any election of members of the House of Commons or any legislative assembly and to be eligible for membership in any of the above,

· that no House of Commons or legislative assembly can sit for longer than five years,

· that in times of real or apprehended war, insurrection, or invasion, the House of Commons or legislative assembly may be continued beyond five years, and

· that there shall be a sitting of Parliament and each legislature at least once a year;

· Mobility Rights (Section 6): for Canadian citizens, to enter, remain in, and leave Canada, and for citizens and permanent residents, to live in or gain livelihood in any province; 

· Legal Rights (Sections 7-14):

· to life, liberty, and security of person,

· to be secure against unreasonable search or seizure,

· in the event of an arrest, to be informed of the reasons for the arrest, to retain and instruct counsel, to have the validity of the detention to be evaluated by way of habeas corpus, and to be released if the detention is not lawful

· not to be subjected to cruel and unusual punishment,

· not to incriminate oneself as a witness,

· to an interpreter;

· Equality Rights (Section 15): to be free from discrimination based on race, national or ethnic origin, colour, religion, sex, age, or mental or physical disability;

· Language Rights (Sections 16-22): confirm that English and French are the official languages in Canada, that English and French are equal, and the right to use English or French in Parliament and in any court established by Parliament (including the Supreme Court); and

· Minority Language Education Rights (Section 23): provincial governments must provide certain minority language rights, but only if there are enough eligible children to justify instruction in a given language

	Amendments to the Constitution


· the Constitution can be amended using the amending formula, which requires

· resolutions by the provincial legislatures of at least two-thirds (7 out of 10) of the provinces and which contain at least 50% of the population.

	Reasonable Limits


· Section 1 of the Charter of Rights and Freedoms 

· allows the government to limit a person’s individual Charter rights

· the government must prove that the objection is prescribed by law, that the law is accessible and intelligible, and that the law is justifiable in a democratic society

	Reasonable Limits – Case Studies


1. R. v. Keegstra: in 1984, James Keegstra, an Alberta high school teacher, was charged under the Canadian Criminal Code for “promoting hatred against an identifiable group by communicating anti-Semitic statements to his students.”  Keegstra tried to have the charges undone for violating his right to freedom of expression, but the Supreme Court ruled that he exceeded the reasonable limit of his right to freedom of expression. 

2. R. v. Butler: in 1987, Donald Victor Butler was charged under the Canadian Criminal Code for possession and distribution of obscenity.  In this case, Butler’s right to freedom of expression was limited because the Supreme Court interpreted his actions as infringing on women’s rights.  This case served as a precedent in later cases where obscenity laws were challenged on the basis of violating the right to freedom of expression.  

	Notwithstanding Clause


· Section 33 of the Charter 

· both Parliament and provincial governments have a limited power to pass laws which are exempt from the Charter
· each law must state that it is exempt from the Charter, and it must also state from which section of the Charter it is exempt
· each exemption may last a maximum of five years
	Implications of the Charter for Canadians


· benefits:

· the Charter has enabled the Supreme Court to interpret previous rights and freedoms more liberally than before

· because the Charter is entrenched in the Constitution (Constitution Act, 1982), the Supreme Court can infringe on legislative objectives in order to protect rights and freedoms

· many groups who might not have had recourse to address an issue can now bring Charter litigation before the Supreme Court

· limitations:

· the Charter does not protect individuals against individuals

· the Notwithstanding Clause allows provincial governments & federal governments to pass laws which are exempt from the Charter
· the Charter enables judicial activism – the judiciary (the Supreme Court) and human rights adjudicators have more power to overrule or undermine the legislature

· some critics argue that judicial activists and human rights adjudicators read their ideological views into laws rather than upholding laws as they were written

· is this democratic?

	B.C. Human Rights Code


· individuals who face discrimination in certain areas do not file Charter litigation, but instead file their complaint with the B.C. Human Rights Tribunal
· deals with discrimination based on race, colour, ancestry, place of origin, religion, marital status, family status, physical or mental disability, and sex or sexual orientation 

· areas of discrimination over which the B.C. Human Rights Code has jurisdiction include:

· publication (emblems, signs, statement, sign, or symbol),

· accommodation, service, and facility,

· purchase of property,

· tenancy premises,

· employment advertisements,

· wages,

· employment, and

· unions and associations.  

· for any form of discrimination in any of these areas, individuals cannot file complaints based on the Charter
· for example, if you are fired from a job because you are female, or non-white, or physically disabled, your recourse is the B.C. Human Rights Tribunal 
