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a%m he aims of this chapter are to familiarize the reader with:

e adelinition of deviance as a negative reaction to behaviours, ideas,
attributes

e informal and formal as well as external and internal reactions, and their
relationship to pracesses of social control

e issues in the definition of deviance: the tension between objectivism
and subjectivism, connections between deviance and rarity, links
between deviance and crime, and voluntary and involuntary deviance

e the importance of social context — audiences, actors, and settings —
in the definitions of deviance and crime

e the nature of criminal law: politicality, specificity, uniformity, and penal
sanction
the elements of criminal law: actus reus, mens rea, and motive
criminal defences: mistake of law, mistake of fact, justification, neces-
sity, consent, duress, provocation, intoxication, automatis, insanity,
and entrapment.

INTRODUCTION

Deviants? Criminals? “We” know who “they” are. “They” are the highway-
men, pirates, and quacks, the rapists, gamblers, robbers, and axe killers,
the satanists, hunchbacks, and gangsters, the winos, child molesters, and nut
cases, the pushers, potheads, and psychos, the con artists, hookers, and
assassins — misfits or soldiers of fortune at best, sinners and outlaws at
worst. These are “the children of the night,” the denizens of an underworld
we read about and see on television but know little of personally. They are
the stuff of myth, legend, and romance.

Our fascination with deviance, crime, and especially violence is as
glaring as it is boundless. Brutal killers Gary Gilmore and Ted Rundy died by
executioners hands while faithful and enchanted onlookers held candlelight
vigils just beyond their prison walls. Albert De Salvo, Chatles Manson, and
others like them have become the protagonists in popular movies and best-
selling books (The Boston Strangler and Helter Skelter). Lizzie Borden, Jack
the Ripper, Billy the Kid, and Robin Hood have spawned veritable industries.
Contemporary songwriters from rocker Bruce Springsteen to singing cowboy



lan Tyson have provided lyric potirayals of the dastardly deeds of modern-
day outlaws like Charlie Starkweather and Claude Dallas.

Common sense and popular culture tell us that what makes people
shady characters and outlaws is that they have traversed the line between
conformity and deviance. “They” have crossed the thin line that separates
the rather ordinary realms in which “we” go about our daily lives from the
shadowy and exotic worlds in which “they” get high, buy and sell kinky sex,
and prey upon innocent victims. Where we conform, follow the rules, and
obey the law, they do not. They deviate from the straight and narrow; they
lurk in the shadows along dimly lit city streets. They live outside the law.

Deciding what is and what is not deviance, however, is not nearly so
straightforward as it appears. In their efforts to cast light through the haze
that envelops this twilight zone, sociologists and criminologists subject
deviance in its various forms to meticulous examination. They focus on
questions concerning its definition, incidence, patierns, causes, conse-
quences, and costs, as well as on its control. Their enterprise and resolve call
common sense into question. Some of the images of deviance so deeply
imbedded in popular culture are cracked if not altogether shattered when
subjected to such close scrutiny.

The questions confronting sociologists interested in studying deviance are
legion, and their answers — although complicated and a shade obtuse — are
absolutely fascinating. First and foremost, what is deviance? What is the rela-
tionship between deviance and crime? By what means and with what degree of
accuracy can we count such disparate incidents as sexual assault, environ-
mental crime, itlegal gambling, alcoholism, devil worship, and group sex?

Once deviance and crime have been defined, counted, and described,
other aspects demand explanation. Why are wmost murderers, burglars, and
mafia members male? Why has bank robbery become the domain of ama-
teurs when, during the carly part of this century, it was a thriving criminal

Ol 2 marijuana cigarette land you with a fine and a criminal record while
getting drunk on a bottle of Canadian Club whisky, in the same circum-
stances, cannot? Despite the tremendous potential for lethal harm, why are
industries able to continue dumping toxic chemicals into takes, rivers,
oceans, and air? This book explores these and other issues in the study of

deviance and criminality. It begins by examing the complexities inherent in
defining deviance and crime.

DEFINING DEVIANCE

The understanding of deviance resgs in the reactions of observers. Something
is deviant because an individual, EIoup, or society takes offence and reacts
negatively (Cohen, 1966; Lofland, 1969). Consider an inebriated prolessor
babbling on in a lecture hall filled with <fiidemie Theo1 o L 70
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teenagers frolicking naked in a city park on a hot summer afternoon or of a
young father on an airplane beating his screaming infant. Onlookers would
almost certainly disapprove of all three acts. These are behaviours that most
people would designate as deviant.

While deviance is usually thought ol as a certain type of behaviour, this
need not be the case. Deviance can encompass both ideas and attributes
(Sagarin, 1975). Many Canadians and Americans think it deviant for some-
one to worship Satan or swear allegiance to the Communist Manilesto,
People’s attributes can also be the source of shunning and rejection.
Although they might be unaware of it or deny it, many Canadians treat as
deviant those who are disfigured, obese, ugly, crippled, or mentally handi-
capped. While most of this book focuses on deviant action, nonconformity
is much broader than behaviour.

Negative reactions occur because onlookers interpret what they see and
hear as wrong, bad, crazy, disgusting, strange, itnmoral or some combination
of these (Higgins and Butler, 1982). A large segment of Canadian society
views mate-swapping for the purposes ol sexual recreation as wrong.
Virtually everyone believes that the sexual molestation of children is bad.
Most people think that adults who talk to trees are crazy and that men who
masturbate during strip shows are disgusting.

Negative responses do more than simply demarcate deviance:; they serve
as mechanisms of social control. Negative responses and the social controls
they represent vary in intensily from mild to severe and in conventionality
from informal to formal. informal negative reactions include epithets, avoid-
ance, ridicule, criticism, and gossip. Consider some examples. Those who
have been standing in line patiently for hours greet latecomers who butt in
with derogatory comments that may or may not be uttered under their
breath. Residents of a small community gossip about a teacher having an
extramarital affair with a student. People with physical abnormalities are fre-
quently avoided and excluded [rom get-togethers because others feel awk.
ward in the company of the disabled. '

These examples of informal punitive responses are external to the indi-
vidual, but such responses need not be so. Negative reactions often are inter-
nal. In such cases, people in a very real sense represent their own audience.
Many spouses who covertly cheat on their partners react negatively to their
own infidelity, despite the fact that their deceptions remain hidden. Many
closeted homosexuals worry about their sexual preference, clandestine activ-
ities, and secret identities. Shame and a guilty conscience define as deviant
our surreptitious actions, our hidden ideas, and our concealed traits. At the
same time, guilt and shame compel us to desist or cover up (Douglas, 1977).

Formal negative reactions are by delinition external. They include offi-

cial warnings, legal punishments, and various forms of treatment. The -

police, and later the courts, may formally penalize the drunken party-goer
stopped in a roadside spot check. Not only may she spend a night in jail, pay
a $500 line, and enrol in a rehabilitation program for drunk drivers, but
she may suffer the indignity of having her name published in the news.-
naper and endire 31 o1 orim et e denomen e 1T



lunches, and many designatec\i%s mentally ill may be officially and involun-
tarily required to undergo various forms of corrective therapy.

Whether informal or formal, negative and potentially coercive reac-
tions such as these define conduct, beliefs, and personal traits as deviance
and define the people doing the behaving, believing, and appearing as
deviants. At the same time, these responses serve as social controls. Varying
in their power, these controls may or may not limit or drive underground the
occurrence, appearance, or expression of deviance. Fundamentally, behay-
iours, ideas, and attributes that fail to elicit negative responses from audi-
ences cannot be considered deviant. :

Although the basic elements of a definition of deviance have been intro-
duced, an understanding of deviance is fraught with complexities that war-
rant further consideration. Among the more important of issues to be
considered are the tension between positivist and humanist conceptualiza-
tions, the connection between deviance and statistical rarity, the relation of
deviance to crime, and the role of voluntariness in the definition of certain
acts, ideas, and traits as deviant (Higgins and Butler, 1982).

ISSUES IN THE
DEFINITION OF DEVIANCE

OBJECTIVISM AND SUBJECTIVISM

Sociologists have for years debated 10 what degree deviance is a matter of
objective fact or of subjective interpretation. Early sociological discussions
tended to treat deviance as the simple violation of pre-existing and concrete
societal norms. This conceptualization rested squarely on the conviction
that social norms were somehow given, external to individuals, and there-
fore objective. Initially objectivists viewed norms as absolute. They
assumed that within society there was widespread consensus about the
behaviours, ideas, and attributes that were proper, acceptable, and con-
formist and those that were improper, objectionable, and nonconformist.
Conformity meant adhering to pre-existing societal expectations and rules,
while nonconformity meant violating them (Parsons, 1951; Merten, 1971).

On the consensus issue, virtually all Canadians consider murder, rape,
robbery, and theft intolerable and deviant. The same cannot be said of
smoking marijuana, having an abortion, hiring out as a prostitute, selling
pornographic materials, or making love to a person of the same sex. People
simply disagree on the extent to which these latter activities are reprehen-
sible. In recent decades, sociologists have begun to pay a great deal of
attention to the nature of these disagreements and to the implications ol a
lack of consensus for the definition and explanation of deviance. Those
working in a subjectivist or humanist tradition emphasize the problems
associated with the social construction of societal norms and the differen-
tial application of social rules.

Subjectivist or humanist sociologists point out that rules do not appear
out of thin air. People create and interpret the standards that determine

whether behaviours, ideas, Lnd attributes are acceptable or unacccf_ptable.
Deviance, they maintain, is a social construction and as such is a relative con-
cept. Like beauty, it is in the eye of the beholder. Deviance from one vantage
point could well be conformity from another (Erikson, 1962; Becker, 19_63)-.

Contemporary sociologists of deviance reside in two camps: ob]eguve
positivists on one hand and subjective humanist on t‘ne'otlller. Nenht_ar
group totally denies the validity of the others position; _thel_r differences in
perspective are more a matter of degree. Many social scientists continue to
work in the objectivist, positivist, and “scientific” r,radl{kon_. While they rec-
ognize that rules do vary by place and over time, especially in heterog(.meous
societies such as Canada, objectivists focus most of their attention on
explaining why people violate social norms and how they can b§ dlssuzf\(:;led
from doing so. Alternatively, sociologists working in the humanist trac.ht}on
do not take social norms as given. Rather, they emphasize the%r.ongms,r
implementation, and impacts. They particularly emphasize the critical roles
of social definition and social power in the creation of deviance.

THE LINK BETWEEN DEVIANCE AND RARITY

There is a certain intuitive appeal in the notion that part of deflining something
as deviant depends on the rarity with which it occurs (Higgins and Bqtier,
1982). After all, murder, rape, hormosexuality, prostitution, and men_tgi disor-
der are infrequent when compared with other human events, activities, and
conditions. The first difficulty with this idea is that many rare occurrences pro-
duce positive rather than negative public responses. Being the fastest person
on two feet and being adept in directing a black disk at high speed and with
deadly accuracy are not the stuff of which deviants are made. 1pdeed, rather
than condemning their exploits, Canadians hail Donovan Bailey as a con-
quering hero, and aflectionately refer to Wayne Gret;%ky as “the Great One.
Rarity is not a critical component in defining acts, beliefs, or traits as deviant.
What happens routinely can also be considered deviant. There are, For
example, certain behaviours in which virtually everyone engages but which
people treat as deviant nonetheless. In the early 19805: despl_te re_sear(:h
suggesting that virtually all male and many female Cana}dmn university stu-
dents masturbated regularly, many participants felt guilt and shame about
this covert sexual activity (Knox, 1984). More so than with other wide;pread
and perfectly healthy forms of sexual release, masturbation was forbidden.
Comments made by Canadian young people surveyed by Edward Herold

(1984) reflect these sentiments. Two of Herold’s respondents summed up’

their feelings:

Masturbation is about the only taboo subject stili remaining among my
women friends at university. (p. 29) :

Masturbation had been a major source of guilt throughout my sexual
development and I blamed many of my pro?lems such as delayed
physical development and lack of enjoyment of my initial heterosexual
experiences as punishment from God for being “perverted.” (p. 30}



that many forms of deviance can by no means he thought of as crimes,
Wearing a Hawaiian shir to a funeral May cause a commotion, bt it js not

a violation of Canadian law, There can be no crime, technically, without g
law prohibiting an acy.

are all techn.ically illegal. Even so, “Ronnous numbers of Canadiang habiry-
ally engage in these ac(s without being penalized either formally or infor-

Richardson, 1991},

~ Since the relationship of deviance (o crime is not hard and fast, sociolo-
gists work with a variety of definitions of criminal conduct (Hagan, 1991).
Some restrict their definitions of Crime 10 a violation of the Criminal Code.
Others extend the definitional boundaries 1o include the violation of other

include virtually any socially harmfy] activity, Human rights and human
_]UStiC.e, they contend, are socially and not legally defined From this pef—
spective, corporations laying off workers and thereby increasing unemploy-
ment and poverty violate humap entitlements, Similarly, a governmengs fail-
BIe to adequately fund health care — therehy inflicting pain and Premature
death on its citizens . is soctally harmfy] and therefore criminal

The main difficulty presented by a definition as broad as the lagter one

crime, while harmful, are under-regulated or totally uncontrolled. In this
area, as in many others, the simple existence of a law is no guarantee that it
will be enforced.

VOLUNTARY AND INVOLUNTARY DEVIANCE

Butler, 1982). Involuntary deviance increases the probability of a helping
response. Killing one’s rival in a love triangle or selling drugs for a living
are voluntary acts. Consequently, perpetrators tend to be held fully respon-
sible for these crimes, On the other hand, few consider the mentally ill or the
physically disabled to be deviant by choice. Because members of these lat-
ter groups dre not considered responsible for their deviance, other people’s
reactions tend to be more sympathetic and treatment oriented.

Falling between the poles that separate punitive from rehabilitative
responses are cases such as drug addiction and alco holism. People hold
addicss and alcoholics partially responsible for their deviance because their
inttial decisions to use drugs or to drink to excess are matters of choice
(Verdun~Jones, 1989). Once initiated, however, these practices can lose the

ishment) increases. When substance use contravenes statutes, it is not
unusual for court Judgements (o require ‘involuntary treatment,” Foy exam-
ple, courts often force persons convicted of drunk driving or cocaine pos-
session to enrol in addict rehabilitation programs.

“admit” these “patients” into treatment programs. The state deprives the
criminally insane of their liberty, and, regardless of the seriousness of their
olfence, refuses 1o release them unitil they are “cured” (Carrithers, 1985;
Menzies, 1991), Convincing psychiatrists and judges that one is no longer
mentally ill is extremely difficult,

People with physical and psychological defects are not the only ones
for whom criminal responsibility is reduced. The noncouformity and illegal
conduct of children and youths produce different responses than do identi-
cal behaviours on the part of adults. Modern society considers the young as



Canadian law considers children under the age of 12 incapable of com-
mitting a crime. Older children are held more accountable [or their actions
s with lawbreaking by Canadian
m penalties contained in the Young
se set out in the Criminal Code for
r may spend the remainder of their
1 a young offender, by
al 3-year sentence has

by the Young Offenders Act, which deal
youth from the ages of 12 to 18. Maximu
Offenders Act differ markediy from tho
adults. Grown-ups convicted of murde
lives behind prison walls. The maximum sentence fo
comparison, is considerably shorter. The Act’s origin
recently been increased to 5 years.

DEVIANCE AND SOCIAL CONTEXT

The importance of social context in defining deviance was hinted at in the
previous discussion of the tension between the positions of objective posi-
tivism and subjective humanism. Deviance for a person at a certain time and
place can ~— il person, time, or context chan
example, the statement
and ready!”

ges — become conformity. For
“T'll fucking well change the channel when 'm good
scarcely raises an eyebrow among a group of young men loung-
ing around a recreation room in a university residence. Indeed, the use of the

Box 1.1
TOPLESS OK IN OTTAWA

City council voted yesterday to prohibit
women [rem swimming fopless at
thdoor city pools but to make no rule for
oufdoor pools and beaches.
Councillor  Allan Higdon was

behind Lhe-'motim_l o stop women from.
. topless swimming indoors. “At least
~ ‘people know now il they really want to .

.- gortopless they can go to'a beach, not
- an:‘indoor.:pqol,f"hc said, . - :

think toplessness is appropriate there.
- So this deals with that problem,”.

. Councillors call the'biylaw a com-
- promisé “that will “allow -women: ‘to
.clioose. where and howthey want to
wim. They. said it is neither.an ihvita-
-Lion-nor a detetrent to women’s goiiig

opless outdoors.

.. “Nobody’s sunbathing in a podl, so :
~they tend to ‘be.used"for :swimming . do.thy
- lessans, all:yéar round with kidsTdon™t "¢ v 8

. There’s:an approp:
-duce sexualityto 'y
sapd. oo

Last Décember, in a widely, publi-
cized challenge by Gwen Jacob of . -
Guelph, the Ontario' Court of Appeal
Tuled women have'the right to go topless
in public. Ms Jacob:was successful in
having her indecency conviction over-
turmed, Shehad been fined aftertakinga“ "
topless strolton'a hotday in-July 1991, .
;. Ouawa ity conncillors: agre

id-prescri

“Soutce: Globe and Mail, May 22, 1997, p. A3. Reprinted with permission from Canadian Press.

Discussion Questions

Tﬁe'by~'lc’1w prohibits women from going topless at indoor pools bur not at
outdoor pools. In light of this, does Councillor Higdon’s aqumnon”that
there’s.an appropriate time to introduce sexuality to young children” make
sense? What course of action -do you think is likely if bare--breasred wornen
at indoor pools refuse to cover up and refuse to leave.f’ Given the decwt?n
of the Ontario Court of Appeal that women have the right to go topless in
public, does the Ottawa by-law abridge that right?

word “fuck” signifies different things to different people‘. For many univer-
sity students, the frequent and routine use of this dgsc.rlptor may facilitate
their integration into a desired group. The use of 51mllgrly colourful and
descriptive language in front of one’s parents at hom_e is no‘rmally much
less conducive to reinforcing feelings of belonging. The deviant status of
an act depends on the context in which it occurs. The composition of the
audience, the traits of actors, and the characteristics of the situation each
affect the degree to which people define something as either de_\nant or
conforming. Moreover, whatever is considered deviant or conforming fluc-
tuates over time (Higgins and Butler, 1982).

The audience that differentiates the disreputable [rom the respectable
can be an entire society or, as is more often the case, a segment of a soci-
ety. Although individuals may define deviance, it is the soc1_€tal segment
and the entire society that are of greatest interest to sociologists. Societies
vary in what they treat as deviant. In Ontario, women were not permitted
to lounge about bare-breasted on public beaches uniil recently, apd even
now, few appear to be taking the opportunity that the new court rull.ng pro-
vides. By contrast, in many European nations, this is accepted practice, and
in some African societies, women rarely cover their breasts in public. In
much of the world, the moderate consumption of alcohol is commonplace
and accepted. In Saudi Arabia, however, drinking alcoholi? beverages is
prohibited by law and the penalties are quite severe. Altejmauvel'y, fora f_ew
types of behaviour, there is little variation from one society or time Pe_nod
to another. Virtually all societies condemn sexual relations among siblings
and between parents and their children. The incest taboo is and has been
virtually universal (Middleton, 1962). _

Whether the defining audience is a society or a social segment is 1o a
large extent a reflection of the size and complexity .Of the society. Siz.e .al.ld
complexity affect the degree of consensus surrogndmg the reprehensibility
of particular behaviours, beliefs, and traits. Within large and heterogeneous
societies like Canada, consensus on what is and what is not acceptable fre-
quently varies according to the societal segment or subculFural group to
which one belongs. Ditferent subcultures may or may not view as deyh?\nt
smoking marijuana, polluting a stream, purchasing a sexual service, striking
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a child, or marrying two women, Intolerance of alcoholism and violence for
example, varies by ethnicity and social class. Alcohol abuse among sc;me
ethmc groups is very high, while in others it is virtually unheard of. The
Irish, for example, drink heavily and accept public drunkenness (Bales
19_62). Among other ethnic groups such as Jews or Chinese, cultural normsj
stringently regulate alcohol consumption and prohibit overindulgence
{Glassner and Berg, 1980). Stmilarly, “discipline” in one subculture is con-
sidered “battering” in another.

Different age groups have different conceptions of deviance. Adults have
almost always viewed many of young people’s customs and behaviours as

:ﬁstrlcted than itis for females. As for fistfights, while “boys will be boys,”
! le samhe VlolenF e;«;changes_among lemales are more likely to result in 2
f1p Lo the psychiatrist. Wearing a skirt is an acceptable practice for womers
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The economic and occupational statuses of the actors also influence the
degree to which certain behaviours are considered deviant. The Canadian
Medical Association admits that there are physicians who misuse alcohol and
other drugs to survive the rigours of their work days. When caught, these
physicians are treated with greater sympathy than skid-row dranks and street
junkies. There is a tendency to see the former as the victims of stress and wWOor-
thy of rehabilitation, while viewing the latter as worthless “bums” deserving
incarceration. Where the poor and the unemployed tend to receive fines or
serve time for their addictions, the affluent and the employed are more likely
to receive psychological counselling and medical care.

Many forms of deviance involve interactions among the actors. The
ties connecting performers in social interactions can influence the extent
to which audiences conceive of an interchange as deviant. When a man
strikes a child, the status of the victim may modify onlookers’ definitions
of the situation. It is one thing for parents to “discipline” their misbehav-
ing children, but quite another matter for them to sirike the child of
another. Similarly, when a man sexually attacks a woman, public reaction
may depend upon whether or not she is his wife. Indeed, until recently,

Canadian law considered husbands incapable of raping their own wives; by
legal definition, women could be raped only by men to whom they were
not married.

Box 1.2
HAVING HIS CAKE AND EATING IT TOO

The greatest. of last month’s Great “Bob Rae was sitting on one side of me,”
Literary Dinners organized by the he said, “and 1 was really trying to be
Writers” Development Trust was un-  serious.” Mowat also insists that he was
doubtedly the party hosted by food sober. “I just got infatuated with a choco- :
writer Cynthia Wine: As guest of honor  late cake,” he'said; “so I'climbed onto the
.at the.$200-a-plate repast, the irrepress- table and, without disturbing so much ase
“ible-Farley “Mowat' shocked ©.and  a salt céllar, I'pounced; It was the 1nost.
d ests by climbing onto the - profound culinary:delight-1 have evér:
burying his-face in a - ~laida lipon.” Said W fsuch a thin
ntended” for 'dessert. . is possible; he cras icrass the tahle
1at he could not-resist,:  like a gentleman. Weloved it

Soutcb:.Mc.tcléﬁ%;.:’s, Janvary 14, 1991, p. 8. Reprinted with permission from Maclean s,

‘Discussion Questions

How -might the audience’s reactions - have differed if this incident had invalved: - .
someone of a different status than the irrepressible Mowat? What might the -
public’s response have been if Bob Rae, premier of Ontario, had embarked
upon a similar course of action? Would Premier Rae have been considered

more deviaint than Farley Meoweai? Why ar vobo v 7
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The settings in which we behave, in which we express our ideas, and in
which we display certain attributes can also shape conceptions of deviance.
If someone unexpectedly walks into a friend’s home and discovers the friend
walking around nude in the bedroom, it is untikely that the visitor would
consider the homeowner a deviant. But, if a student inadvertently opened
the door to her sociology professors office and found her sitting stark naked
at her desk marking papers, she might think twice about hanging around
to discuss Marx, Durkheim, and Weber. Setting is important.

In most cases, if one man were to beat another with his fists, the action
would be considered an assault. If the victim were to bleed profusely, the
assault might be upgraded to “aggravated.” Were the assailant to use a stick,
the action could be construed as assault with a deadly weapon. If the clubbing
took place in front of thousands of witnesses and someone recorded the inci.
dent on videotape, our initial reaction might be to consider this circum-
stance a police officer’s dream and a cakewalk conviction {or even the most
inept Crown prosecutor. Nonetheless, if the thousands of witnesses were
cheering hockey fans and if the location of the assault were the ice in Maple
Leaf Gardens, we might wisely revise our prediction of an easy conviction.
Over the years, such incidents have occurred nrany times in NHL buildings.
in only a few instances have stick-swingers been charged, let alone convicted,

Most Canadians believe that taking the life of another human being is
the gravest human action. Few would dispute, on first thought, that this
form of behaviour is almost universally prohibited. Killings are severely
sanctioned as a matter of routine, with culprits suffering either life impris-
onment in Canada or, in 38 American states, death. Canadians do not view
all who kill in the same light, however. The child who inadvertently runs in
front of a car and is killed by a sober driver dies by accident. If someone
attacks another person with a knife and is killed by the intended victim,
many Canadians would consider the killing self-defence and judge the homi-
cide justifiable. Tndeed, some who served in the Persian Gulf war and killed
a great many lraqis have been hailed as conquering heroes.

The definition of actions, beliefs, and attributes as deviant is a complex
matter. Consideration must be given not only to the nature of the act, the
idea, or the personal trait but also to the composition of the audience, the
characteristics of the actors and their connections with one another, and
the quality of the circumstance and setting.

While many of the acts of deviance and crime discussed in this book

The discussions of formal social coniro] in subsequent chapters require
an introduction to the fundamentals of criminal law. The following sections
outline the basic elements of criminal law and examine the principal

de[ences available 1O DeTSONS Arr11eer] ~F e ot ens L
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iithithe home crowd
-was unforgettable. .
ubsided ‘on-the ice;,
ed-and -stripped. e
aked undershirt;

“ couch, Mike
him:back af the

Keenan’s “grasp,

CRIMINAL LAW IN CANADA

The Criminal Code of Canada defines crim_e as the int_entioga} v10%at110n .of
criminal law without defence or excuse. Criminal law is a set of ru e}s1 egls.}l
lated by the state in the name of society and enfor.ced by the 1slta{e t r.o:zgs.
the threat or application of npunishment. It has four important characteristics:



Some criminal laws enjoy high levels of consensys. They concern of-
fences known as malyg in se-or “bad in themselves,” such as murder, rape,
robbery, and theft. Almost all Canadians believe that these crimes are seri-

Z0
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STELCIF|C JTY 2 ;
n{ctives: crime control and the
preservation of due process. The crime-conirol function of law involves
lives and the security of their property. In
the pursuit of these goals, substantive law specifies both what constitutes a
crime and what its punishment wil] be. Criminal law also sets out rules of
due process. Through procedural law, it protects the rights of the accused.
Among other things, procedural criminal law specifies the kinds of proof
required for conviction, the legality of searches and seizures, and the rights
ol accused persons to counsel and bail.
From the standpoint of substantive law, the exact nature of prohibited
acts must be clearly specified. While in legal terms there can be no crime

however, remained “dry” until 1948 (Smart and Ogborne, 1986).
Not only does criminal law specily what acts are and are not criminal,
it also specifies the nature of punishment for a particular act. Iy all cases,

possession, nor can they institute a fine and probation for someone pleading
guilty to first-degree murder.

There is considerable tension between the objectives of crime contro}
and due process. Controlling crime at all costs is made easier by limiting
the rights of accused persons. In such cases, the likelihood of mistakenly

nal justice systems of the United States, Canada has leaned more toward
crime control than roward ensuring due process (Brannigan, 1984).

UNIFORMITY

Uniformly administering the law requires that the police, the courts, and the
corrections system apply it equally to all citizens. Extralegal characteristics
such as the sex, ethnicity, or social class of a suspect, an accused, or a con-
victed felon are not supposed to influence the application of criminal law,
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Urluilorml{y requires that decisions by criminal-justice personnel be made
solely on the basis of legal factors such as the nature of the crime, its seri-
ousness, and the perpetrator’s prior record. The extent to which legal and

egtralegal factors‘affect the application of criminal law is a matter of some
dispute among criminologists.

PENAL SANCTIONS

The appl?cation of the penal sanctions meted out by the courts to those
found guilty of an offence is the responsibility of the Canadian corrections
system. Imbedded in Canadian criminal law is the notion that the severity of
the punishment should reflect the seriousness of the crime. ’e
Althoqgh there is a growing movement in Canadian criminal justice
tgward various forms of victim compensation, Canadian criminal law places
little gmphasis on restitution. For the most part, restitution falls with?n the
domain of civil faw. When drunk drivers kill, they commit a criminal offence
and are punished under criminal law. Nonetheless, the families of victims

may seck monetary compensation f; i
n from offenders through suits i k
1a i
civil courts, & n Canadas

THE ELEMENTS OF CRIMINAL LAW

For Crown prosecutors to obtain convictions under criminal law, they must
prove_thrge fundamental conditions: actus reus, mens rea, and the cgncur—
rence in time of actus reus and mens rea. Actus reus signifie; the requirement
of an act. Criminal law normally forbids doing, not being or thinking. One
can be an addict. One can identify oneself as a prostitute. Only the %cts of
drgg possession and “communication for the purposes of prostitution” are
crimes. Similarly, one can contemplate a theft or sexual assault, but onl
when t‘he ‘plan is put into action does a crime occur. ’ o
Cn‘ml_nal acts are of two basic types: commission or omission
Commission tmplies doing something prohibited, such as assaultin or
br@kmg apd entering. Alternatively, omission signifies failing to do so%ne-
thing required by law, such as filing one’s income tax or caring for someone
1o \{vhom one has a legal obligation. People are responsible, for example, for
their own children and spouses (Verdun-Jones, 1989). Under Canadi?in law,
the needs of children and adults to whom one is not legally attached ,
often be ignored without liability. s e
Mens rea trar.lslates as “the guilty mind.” Criminal law requires that, to be
con\n(fted 'of.a crime, one must be capable of forming intent, of knowing that
an action i illegal. Mens rea operates on the assumption that people bghave
on the basis of their own free will. In other words, the law considzrs eopl
able to govern their own actions through unencumbered choice dph re-
fore holds them responsible for their deeds. e e

Intent means purposefully and knowinegly wanting to act and accu-

25
Box 1.4
APPEAL COURT CLEARS JAILED MAN

A Toronto man has been released froma
federal prison after spending about three
years in custody for conduct that
Ontario’s highest court says was not
criminal.

Dexter Browne, 25, was convicted
two years ago of criminal negligence
causing death and sentenced to 4.5 years
after he delayed seeking treatinent fora
woman who could not disgorge a plas-
tic bag containing crack cocaine.

Andrey Greiner, 19, died in hospital
on April 14, 1994, shortly after being
taken there by M. Browne in a taxicab.

The court was told that, on suspect-
ing police surveillance, Ms. Greiner had
swallowed a plastic bag containing
about 15 grams of crack cocaine and
became ill after being unable to dispel it.
Instead of immediately calling for an
ambulance, Mr. Browne look her home,
later calling the cab.

In passing senltence, Madam Justice
Marie Corbett of the Ontario Court’s
General Division said Mr, Browne’s
actions involved a form of criminal neg-
ligence that was “in no way inadvertent.”

But in overturning the conviction, &
three-judge panel of the Ontario Court
of Appeal said yesterday that the con-
duct in question lacked a vital ingredient
for a finding of guilt.

The main issue raised in the appeal
was whether Mr. Browne had breached
a legaj duty to the woman.

Speaking for the court, Madam
Justice Rosalie Abella said that for a
finding of criminal negligence in such
cases there must be evidence that the

e —_—

Source: Thomas Claridge, Globe and Mail, May 21, 1997, p AG, Reprinted with permission from ‘L

the Globe and Mail.

Discussion Questions

Which court’s decision seems to you !

o be the correct one in the case of

accused had undertaken to do an act that
he then failed fo do.

Evidence at trial showed that Ms.
Greiner swallowed the bag to avoid its
detection by police, who had the house
the suspects wexe in under surveillance.
Arrested as they left the house, they
were both strip-searched without drugs
being found, and on being released Ms.
Greiner tied wnsuccessfully to throw up
the bag.

M. Browne took Ms. Greiner to his
family’s home, and at about 2 a.m. found
her shaking and sweating.

In convicting him, the trial judge
cited his testimony that at one point he
had promised to take Ms. Greiner to hos-
pital, and bad called a taxicab, arriving
at the hospital about 2:45 a.m. She was
pronounced dead at 310 am.

But in ordering an acquittal, the

appeal conrt said the “mere expression

of words indicating a willingness to do
an act cannot trigger the fegal duty.”

“In my view, the evidence does not
disclose any undertaking of a binding
pature,” Judge Abella wrote.

Noting a lack of evidence that a call
to 911 would have resulted in either aa
earlier arrival at the hospital or Ms.

Greiner’s survival, the court said that

without an undertaking that created a

legal duty, there could be no criminal

negligence.

Russell Silverstein, Mr. Browne’s..'

lawyer, said his client bas been released
from Collins Bay penitentiary, wher
the senfence he was serving was in addi
tion to about @ year’s pretrial custody.

Dexter Browne? Give your reasons for agreeing or disagreeing with the

appeal court’s decision.
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T4 pvesciap a

wﬂ?érobabfy cause

(there was no intent),

Peoples blameworthiness and subsequently the severity of their
punishments increase with malice alorethought. F
malice aforethought and ne punishment. The cour

5reat pain. Motivated by his loye and by the agon
prolonged endlessly, he pulls the trigger —
ness and mercy, but his Intent is to kill. Purti
into your pocket and running away betray:
motive might vary from getting rich quick
his or her children, In court, motive ig nor
motive may affect sentencing, a conviction
intent, and of the coincidence of the two.

y of seeing her suffering
twice. His motive may be kind-
g money belonging to another
San intent to steal. The thief’
to staving off the starvation of
mally only corroborative, While
hinges on the proof of an act, of

CRIMINAL DEFENCES

available to accused Persons (Parker,
» including mistake of law, mistake of fact, justifica-

, intoxication, automatism,

ity, and entrapment. While most cases are defended on these grounds,
insanity,

i initi i ted ractics.
tiate more unique and celebra
e lawyers occasionally ini :
de{e%ie “r\/:iystake of law” delence, in which those charged argue that tbey
did not know that their action was against the law, is almost nex;]er Ieﬂ"ec?twe.
C1 nadian courts subscribe to the old adage that ignorance of t eha\lv 155110f
acuse Everyone, resident and alien alike, is presum(‘ad- to know the ?Jw 0
f}}:e lan'd even though federal, provincial, and municipal laws number in
thousands. o | o
the 1f suspected criminals try to establish innocence on the basis of m;s}:ake
of fact,” they must prove that their crimes occurred as a ilonsiquen(}:f 31 ‘?jr:
1 i Loo e vic-
: ust convince the court that when he
est errors. The accused m ; 10 be b ooy ok e vic.
i’ le, he truly believed it to be his .
tim'’s umbrella, for example, : ; :
violence to defend onesell or others from ph_ysu:?i atta}ck is a common exa;}ﬁ
le of the “justification” defence. Justification is vah.d when someone puld
getrates an act that, without its representing a pressing imperative, wo
herwise be a crime. . .
* Another defence available for acts that otherwise \fivo}tljld be Cnguiaz
cli-bei the accuse
. to ensure the well-being o
ere they not necessary : :
z:uacessit)? " Some people have successfully invoked the ne;ess}ity_d%fenie
i 1 * . ] On y
i uana only as a painkiller, broke ja
by arguing that they used marij : kilk .
tg prgser\i their own safety, and engaged in cannibalism only to avoid
tarvation. . ‘
i The “consent of the viclim” defence requires the suspect to comémce t}&e
court that the victim freely and willingly acquiesced to a request gr encllanm;
In cases of car theft or sexual assault, for example, absolution epends 1
persuading the judge or jury that authorization 1o take the lcar was given vol-
. issi i rse was
i t permission to have sexual intercou
untarily by the owner or that p ni ‘
ran[edywi);hout protest. Persons giving consent must be legally capable of
going so, which means that they cannot be insane, retarded, or undgr age.
The Z:rime must also be “consentable.” Murder, for example, is n.ot.a
crime for which consent can be used as a defenge. Th§ fact that a tenlrjlll-
nally ill husbhand gives his wife permission to end his life is notan a;z)ce})ta de
defence for homicide. Furthermore, consent cannot be obFalned y fraud.
Mechanics who misrepresent to car owners the state of thel? trans;mssmns
and subsequently perform unnecessary and expensive repair wor Canni)t
use as a defence the fact that their customers willingly signed Contracﬁ; o
have the jobs done. Finally, the person giving consent must have hthe lilu]t or-
ity to do so. One person cannot give consent to sell property that belongs
to another.
To use the “duress” defence, accused persons must prove that tfhey V\EEI‘E
coerced by someone else into committing the crime. Their costs for re usci
ing to execute the ﬂiegal act must be immediate (not several days hence) an

must involve the threat of personal rather than property Viqim.ization. (1{_}'16 /
classic example is that of the bank president whose wife is kidnapped in

the morning by thieves who threaten to murder her in the early afternoon
i their behalf.
if the manager refuses to steal on ieir beh ‘ ‘
Both “p%ovoca[ion“ and “intoxication” are partial defera;:{es. Whlie th:y
1hils PEpEE S
do not absolve the accused from resnoncihilite Fre theo o
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Box 1.5

MYSTERIES OF SLEEP AND DREAMS

One of the most &isturbing sleep disor-

ders, rare in. adults, is, sleepwalking,
which generally occurs only, at night.
Last month, the Ontario Court. of
Appeal reserved judgment on an appli-
cation by the Crown for a new trial for

29-year-old Kenneth Parks of Pickering, -

Ont., who was acquitted in May, 1988,
of murdering his mother-in-law beeairse
he said that he did it in_his sleep. The
prosecution conténds that trial judge
David Watt erred whenhe told the jury
that sleepwalking was not a disease of
the mind. It was believed to be the first
time in ' Canada that a person was found
not guilty of a killing committed while
sleepwalking, )

Dr. Rosalind Cartwright, director of
the sleep-disorders service at Chicago’s
Rush-Presbyterian-St. Luke’s Medjcal
Center, says that sleepwalking could
have been involved in a widely publi-
cized October, 1980, Illinois case as
well. One night in the west-Chicago
suburb of Oak Park, theology student
Steven Linscott, now 35, reported that

Source: Rac Corelli, Maclegn ‘s, A
Maclean’s.

Discussion Questions

Upon what set of social values and_ beliefs does thi's. deféﬁ
have been used successﬁd!y 1 OO.year._s':ago?

pril 23, 1996, p. 40. Reprinted with permission from

he had had a two'part dream about mur-
der. In the first part,.a woman.opéned
her front dcor to a man, apparently:a
salesman, whose friendly appearatice
turned evil as soon-as she let him inH
was holding something behind his. bacl
Linscott $aid later. At that point, he said,
he awoke greatly disturbed and Tefth
sleeping' wife 'to, wander aroun
apartment, trying to-€ase hisagiiatio
~ When-he went back'tg:
dream resumed wiih the' man beating
kneeling and bloodied woman
The next day, a policeman car
neighborhood residents called “the:
Linscotts” home, and Linscott said that."
he had noticed nothing unusual the night 5
before. But afterward, he said-later, hé- *
remembered the dreant and went'16 the:
police, who- were investigating: the =
killing of-a woman on the'same street. . -
Linscott’s-dream story incloded details -
that had not been made-public: He was
charged and convicted of ‘murder, -
served seven years apd now is free -
pending his appeal. B

nce rest? Could

reduce accountability. A man who returns home to find his wife in bed

with another man
beyond the tolera

heat of passion. Success would result
tion for the lesser ch

might argue that, in killing his wife, he was provoked

nce of a reasonable person. A convincing defence to
murder would hinge on persuading a ju

ry that the killing took place in the

1ot in an acquittal but in a convic-
arge of manslaughter. Intoxication also reduces

responsibility because it diminishes the capacity of an accused to form

intent. In a controversial decision in 1
defence of extreme drunkenness in
responded shordy thereafter,
Another defence,

995, the Supreme Court permitted a
a sexual assault case. Parliament
however, with a law prohibiting its use.
“automatism,” applies where accused persons commit

.

criminal acts without free will because they are acur‘lg isossetol?;it;nj[
i involuntarily carried out while sleepwalkl_ng, as a ¢ ; q once of
ey, or a result of some other physical condition qualify for this
epilepsy, o aSans ﬁnheard—of defence (Parker, 1987a; Verdun-Jones, 198}?).
but by ? © gﬁus can use the “insanity defence” if they can ihpw that ft tﬁz
o e: «state of natural imbecility” or suffered from a dlgeaseto the
\rvn?tl;(zi’l’r;t the time of the crime. Accused peis?ni1 woqld ;Iisa%lea;rfea [;)pmd_
itions left them ime
Vif‘lCe ‘t‘he Coutrltlril i;?incfuzﬁitgiszfcfhr:ii:tact or omission or of knov_ving tl;gt
el e n(?mission was wrong,. The insanity defence is fraught wfﬂ am é-
s 3(1{‘;)5}1 as the delinitions of natural imbecility and disease of t1 eh mtllnh.
guull'ffejlding insanity has not been a common defence strategy,P e; rtt gf ?hé
at least for murder, it appears to be becoming moret f;i?;?:,t‘;v ar o) the
1 for this change involves the very 'lengthy sente 0 ted out
;easl? micide. Convincing the psychiatric community and the cou s that
ar ‘LO has beén regained has historically been a very t‘111[1,e~(:0115mfnlrnfi1 actv.
iy, Dut he 1080s. however, sentences of 25 years or more tor mi ©
;Y- Drurlll‘;rdlg tlhee risk of iong—term confinernent in a hospital for the -cnrrig}gal )y
i;f:aene less of a deterrent tF the 1;55: of the 1?}51?:}[){1;1;%?Zecgﬁiréz;e;sons -
“ " defence hinges on
T'he eiﬁgigr&ftntthat they wereginduced by 1aw4enf0rcemenlt aggn};, }fi(;
commit ime that they would not otherwise have contemp ated.
Gefonce o Cﬁz most frequently in cases of “victimless crime, suchhas drugf
de{"—;_lce Zf}fﬁl rostitution, in which the “viclimj‘ is a vgrﬂ‘lmg purc aser ?
d}?a mgh-lbﬂg)d good (drugs) or service (sex). Smfe wﬂh_ng“wc‘nms ra;::;o)i
con prlim to the authorities, police must engage in “proactive Cnmi ﬁ: ol
cflort When undercover police approach pushers and prostitutes, they
f}flfgiitzk of if;ng overly enticing in their bids to trap their unsuspecting prey.

SUMMARY

an | it t il tive responses.
i i i or a trait that elicits nega

ance is a behaviour, an idea, : . : sponses.
af)‘:t of this book emphasizes the behavioural dimension. ?leggt; : Teac
tions that define something as deviant may be bqth interna 511}13 Lo deﬁné
both informal and formal. In many cases, negative reac}tllonf3 both define
something as deviant and simultaneously serve as mec amd ms of socia
control designed to suppress, eliminate, or drive undergroun , ,
ersonal characteristic. . .

> pA number of complexities must be explored when det\:elo;_)mt%1 a ct:(e)mi (I,)n

i i i ere 18 the §
izati i hat is not deviant. First, t tensi
lization of what is and w not ‘ the nsion
gﬁween objective positivist and subjective humanist defl}lltlons. O_:l]er(io vist
isti 1 .
see deviance as the violation of pre-existing and. gwer(; S;ﬁfd | norms.
Subiectivists emphasize that norms are socially construct;h, Confzrring
dev{an ce as a quality conferred by some upon othe;rs.‘ tos{eﬂtus g
deviant status usually differ from those upon whom evian 5r s Is being
conferred on the basis of social power. Deviance, humanists argue,
eve of the beholder.
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tism},)insanity, and entrapment).

evi i Ive i i

shen ;;cielpsr}gsg?;ve 1(111 Canadian society, both in terms of the range of

Violence. adsbresen ana m terms of where thege phenomena occyr. Sex

yiole be};aﬁours bélie IE:Septlgn, thelft_, defornﬁty, disease, Satanism, and man);

orer Canadians’ Joiets, an. Condmon_s elicig negative reactions from at least
- Deviance is ot confined to the “dark side * 1o the seamy

1. Dj i
) ollffl?sz ttl;le esgfenn-al “omponents of a definitiog of deviance
’ ¢ objective and subjective approaches to the definitjoy of

3. How are deviapce and ¢

H .
wgig;gglit?feguggg 311{? the authorities (police, bsychiatrists, social
behaviour? P erently to nvoluntary and voluntary deviant

R P Y e i

z9.

What are the central characteristics of criminal law? Discuss their
implications both for accused persons and for law-abiding citizens.

7. What is the relevance of motive to the proof of crime?
‘What are the major defences that can be invoked to counter a criminal

charge?

DISCUSSION QUESTION

1. Under which circumstances could acts, ideas,
ally highly valued in society be defined as devi

or traits that are gener-
ant?
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